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PETITION FOR REHEARING. 


Comes now the appellant, Edwin J. Creel, and prays: 

That the Court reconsider its order or decree of Nov. 
24th, 1953, on the grounds set out later on herein, and that 
the dismissal of this appeal, as decreed therein, be set aside. 

Grounds for the Motion. 

As general grounds for the motion, appellant shows to 
the Court: 

I. That this is an appeal where weighty legal and factual 
issues are involved. A motion to dismiss, being equiv¬ 
alent to a demurrer is not a proper remedy in such a 
case. 



FACTUAL BACKGROUND OF QUESTIONS PRESENTED. 


The present appeal is from an order of the District 
Court denying appellant’s motion for a final accounting, as 
to partnership affairs since the date of earlier formal 
accounting, and which said account was stated by the 
Auditor, as of July 20, 1936. 

The more immediately relevant facts underlying this 
motion for rehearing, as to the order dismissing the 
present appeal, are as follows: 

The suit w-as initiated by a Bill of Complaint filed by 
appellee, as the plaintiff partner, on February 28, 1933. 
In that said bill, appellee stated that no financial difficulties 
were involved, but that irreconcilable differences had 
arisen between the partners. He asked dissolution, ref¬ 
erence and accounting. 

Prayers of the Bill. 

Eliminating repetitions, the relevant prayers of the Bill 
of Complaint were as follows: 

1. For the appointment of a receiver. 

2. For dissolution of the partnership. 

3. For such reference or references to the Auditor as 
might be necessary to state a proper account be¬ 
tween the partners. 

4. For the sale of the partnership property and busi¬ 
ness. 

5. For application of the proceeds, in the first instance, 
to the payment of the debts of the partnership. 
And— 

6. That any balance remaining be divided between the 
two partners, according to their respective interests 
upon a proper accounting. 

Actions Under the Prayers. 

Under prayer 1, a receiver was appointed on March 31, 
1933. 
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Under prayer 2, dissolution was decreed by order of 
June 20, 1936. 

Under prayer 3, and in the same order of June 20, 1936, 
the matter was referred to the Auditor for the purpose of 
‘‘taking and stating the account between the partners.” 

So far, that reference to the Auditor, of June 23rd, 1936 
was entirely proper. But over appellant’s protest, Counsel 
for appellee insisted on keeping in that order the added 
provision, that the Auditor was further “to determine the 
respective interests of the partners in the assets.” 

Impossibility of determining a partner's interest 
in the "assets". 

The impossibility of any such determination is apparent 
from the fact an “asset” in a property sense, is anything 
that can be turned into cash. The “assets” of a partner¬ 
ship therefore, as set out later on herein, are (1) the prop¬ 
erty of the partnership; and (2) the liability of each 
partner to contribute, if the partnership is unable to pay 
its debts. It would be impossible therefore for one partner 
to have an interest in his co-partner’s liability to contribute. 

Partner's only interest is in the surplus after 
the debts are paid. 

Actually as more fully set out later on herein, a partner’s 
only interest in the partnership, is his interest in the sur¬ 
plus remaining after the debts of the partnership are paid, 
including those owing to partners on account of advances 
or capital contributions, or the like. Or as stated by the 
Supreme Court: 

Fourth National v. Carrollton, 11 Wall. 624; 20 L. 

Ed. 82. 

“It has repeatedly been determined both in the Brit¬ 
ish and American Courts, that the property or effects 
of a partnership, belong to the firm, and not to the 
partners; each of which is entitled only to a share of 
what may remain after payment of the partnership 
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debts, and after a settlement of the partnership debts 
between the partners. 

The fraudulent misuse of the term "assets" in this case. 

On consideration of the later happenings in this case, it 
becomes apparent that that misuse of the term “ assets ” 
in the order for reference to the Auditor, was a basic part 
of the fraudulent plan on which this receivership had been 
planned and carried through from the beginning. 

For under the universally established principles of part¬ 
nership law as more fully set out later on herein; a partner 
stands in a fiduciary relation to the partnership, and to his 
co-partners. As such a fiduciary, he is forbidden to deal 
in any way with the partnership property for his own 
benefit, without the full and free consent of his co-partners. 

Or, as set out in the Uniform Partnership Act, in effect 
in 27 States, this provision is as follows: 

Uniform Partnership Act, Sec. 21 

11 Partner Accountable as a fiduciary. Every partner 
must account to the partnership for any benefit, and 
hold as trustee for it, any profits derived by him with¬ 
out the consent of the other partners, from any trans¬ 
action connected with the formation, the conduct, or 
the liquidation of the partnership , or from any use by 
him of its property.’’ 

It is further provided in Sec. 22, of the said Uniform 
Partnership Act, that any partner shall have the right to 
a formal accounting, at any time that a co-partner has made 
any illicit gains in violation of his fiduciary obligations to 
the partnership. 

Liability of a partner to account at any time under 
Supreme Court Holdings. 

The same liability of a partner to account, at any time, 
for any gains made by a partner in violation of his fiduciary 
obligations, is laid down by The Supreme Court in Kim¬ 
berly v. Arms. 
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In that case, as recalled, Arms and Kimberly were part¬ 
ners. Arms went West to look up mining claims for pos¬ 
sible purchase by the partnership. He discovered an ap¬ 
parently valuable claim, and bought it in his own name. He 
then disposed of part or all of it to other people. In its de¬ 
cision the Supreme Court said: 

Kimberly v. Arms, 129 U.S. 512, 528; 32 L. Ed. 764, 
770. 

“Arms stood in his relation to Kimberly clothed in 
some respects, with a double trust, both of which im¬ 
posed upon him the utmost good faith in his dealings so 
that he might never sink the interests of the firm into 
that of himself alone. 

** Whatever he might have obtained, in disregard of 
such trust, a Court of Equity will lay hold of, and sub¬ 
ject to the benefit of the partnership. 

“Neither by open fraud, nor concealed deception, nor 
by any contrivance masking their actual relation to 
the firm, could any member of it, or any agent of it be 
permitted to hold for his own use, any acquisition made 
in disregard of those relations, either as partner or as 
agent.” 

The Accounting before the Auditor in 1936. 

In the accounting before the Auditor in 1936, Appellee 
claimed that each partner owned a half interest; but that 
he was entitled to a prior credit of $4,030 as an excess capi¬ 
tal contribution. For, if the $17,000 paid him as a salary 
by the Receiver up to that time were disregarded, then this 
appellant had withdrawn $4,030 more from the partnership 
than appellee. 

Appellant also admitted each partner owned a half in¬ 
terest in the partnership. Appellant’s principal claim was 
that appellant should be given credit as an advance, for 
$25,000 in cash that appellant had advanced to the partner¬ 
ship, in 1925 and 1926. This money was obtained by appel¬ 
lant from the sale of appellant’s compressor invention; and 
w”as advanced at a time when otherwise the business would 
have gone bankrupt. 


For tactical reasons, appellant also asked for return of a 
10% interest in the partnership that appellant had given 
to appellee, and which had thus raised appellee from a 40% 
to a 50% interest in the partnership. 

Appellant also asked $50,000 damages for usurpation of 
the management by appellee, and this because of losses 
caused thereby to the partnership. 

The Auditor's report. 

The Auditor filed his report in January 1939. In that 
report he found each partner to be the owner of a half in¬ 
terest in the “net assets.” The Auditor also ruled that 
appellee was entitled to credit for an excess capital con¬ 
tribution of $4,030. 

The Auditor further ruled that appellee did not have to 
account for the $17,000 of salary that had been paid to ap¬ 
pellee by the receiver, up to July 20, 1936. The Auditor’s 
ruling applied specifically to that $17,000. He did not hold, 
and could not have held that appellee would not have to 
account for any such payments made to him in the future. 

The Auditor denied appellant’s claim for repayment of 
the $25,000 advance, and also appellant’s claim for return 
of the 10% additional interest given appellee. He also de¬ 
nied appellant’s claim for $50,000 damages because of ap¬ 
pellee’s usurpation of the management. 

Matters res judicata on that Auditor's report. 

The Auditor’s report on that 1936 reference was con¬ 
firmed by the District Court in June, 1939. Appeal was 
later dismissed by this Court for failure of appellant to file 
brief; this being due to the fact that appellant during the 
then six years of the receivership had been given a total 
allowance from his share of the partnership earnings, of 
only $4,130 for that six years. Appellant thus had no funds 
to file his brief. 

It is appellant’s opinion that the Courts may later wish 
to reverse that Auditor’s report of 1939 for fraud. For 
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present purposes however, the findings of that report may¬ 
be considered as res judicata. 

It thus stands as settled for the present that each partner 
owns a half interest in the partnership, but subject to a 
prior lien of Appellee—as of July 20, 1936—for an alleged 
excess capital contribution of $4,030. 

On the same basis appellant makes no claim at this time 
for repayment by appellee of the $17,000 salary paid him 
up to July 20, the date of that said statement of account. 

Appellant's present claims for an accounting. 

Appellant’s present claim for an accounting is that legal¬ 
ly appellee must account to the partnership for the $55,000 
or so that was paid him as a so called salary, by the Re¬ 
ceiver, from July 20, 1936, until March 20, 1946; and on 
which last date the partnership business itself was sold 
to Appellee by the Receiver. 

Appellant also claims that appellee—legally—must ac¬ 
count to the partnership for the $1,000,000 or more that 
he has obtained as profit, in violation of his fiduciary obli¬ 
gations, through his illegal and fraudulent purchase of 
the partnership business. 

The two appeals, with ancillaries, that were actually 
passed on by this Court. 

In view of the fact that Counsel for appellee, claims that 
all issues in the case have been settled by final orders of 
this Court; it should be noted that this Court has actually 
passed on but two appeals in this case, though the second 
was accompanied by two ancillaries. 

On the first of the said appeals, No. 5998, in 1934, the 
order appointing the receiver was affirmed. That appoint¬ 
ment was perhaps legally justified, on the ground of irre¬ 
concilable differences between the partners. The wrong 
is that the Courts have failed to take notice of the fraudu¬ 
lent and criminal misuse which has been made of that re¬ 
ceivership. No question is now being raised however, as 
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to the appointment of the receiver; it being admitted that 
that was a final order. 

The 2nd appeal actually passed on by this Court was 
appeal No. 8,910, with two ancillaries, Nos. 8770, and 
8,823. Again no question is being raised as to the two 
ancillaries which were held to be taken from non-appeala- 
ble orders. 

Appeal No. 8,910 v T as from an order which was mis- 
entitled “Order finally ratifying and confirming sale”. 

What that order actually w*as however; was an order 
which authorized the receiver to sell the partnership busi¬ 
ness to the appellee, on full compliance by the appellee 
with the terms of sale, as set out in the said order. 

And despite the title, this Court actually confirmed it as 
an order for sale. 80 U.S. App. D.C. 412; 149 Fed. 2nd, 830. 

When the mandate of this Court, in appeal No. 8,910, 
was returned to the lower Court, in 1946, the partnership 
business was then sold by the receiver, to the appellee, on 
March 20, 1946. 

Under the terms of sale, the sale price was $240,000. The 
receiver however, vras authorized in the said order to give 
credit to the appellee on the purchase price for such amount 
as the receiver might fairly estimate to be the value of 
appellee’s half interest in the partnership. 

The receiver estimated appellee’s value of appellee’s 
interest in the partnership to be some $160,000. This left 
a balance payable on the sale price of some $80,000, which 
appellee presumably paid. 

Included in the property thus turned over to the appel¬ 
lee, by the receiver, at the price of $240,000, wms an amount 
of $191,000 in cash; and a further estimated amount of 
$50,000 in good accounts receivable, and together with a bus¬ 
iness that was estimated to he earning from $75,000 to 
$100,000 a year. 
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Reservation by this Court of appellant's right 
to an accounting. 

In 1943, this Court dismissed appellant’s appeal from 
the original order for sale of the partnership business. That 
dismissal was for failure to file brief, the reason being that 
during the more than ten years of the receivership, while 
the business is estimated to have earned $300,000, Appel¬ 
lant had been given a total allowance from his half in¬ 
terest in the partnership of only $4,130. 

In dismissing that appeal, this Court in a memorandum 
opinion, stated that appellant’s two principal contentions 
were, 1, that appellee must account to the partnership for 
the salary of some $40,000 that had been paid him as 
a salary since the date of the previous accounting; and, 
2, that appellee, as a partner was debarred from becoming 
the purchaser of the partnership business, against the op¬ 
position of this appellant. 

In an opinion filed October 18, 1943, however, the Court 
said that that dismissal did not prevent appellant from 
pressing those two claims. Because appellant’s claim, that 
appellee could not legally become the purchaser of the 
business, could he presented at the hearing on the confirma¬ 
tion of the sale. The Court further said that appellant’s 
claim that appellee must account for the salary paid him 
since the date of the previous accounting, was likewise not 
debarred, because that claim could be presented on the 
hearing on the disposition of the fund resulting from the 
sale. 

Fraudulent framing of the order for reference. 

Both of these seemingly reserved rights of appellant and 
of appellant’s right to a final accounting of partnership 
affairs, were, however, actually defeated by a further fraud¬ 
ulent framing of the order for reference to the Auditor. 

For under the terms of the order for sale, the receiver 
allowed to the plaintiff partner the full estimated amount 
of the value of his half interest in the parnership, as based 
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on the 1936 accounting. This left then in the receivers 
hands, only $154,000 which admittedly belonged to this 
appellant, and a further $10,000 deposit against receiver¬ 
ship expenses that the receiver had retained from the 
appellee’s share. 

Under these conditions—and as had been carefully 
planned—the order for reference was then framed so as 
to defeat appellant’s right to any final accounting as to 
partnership affairs. For the Receiver filed a statement 
covering his cash receipts and disbursements for the pre¬ 
ceding 12 years or so of the receivership. 

The receiver then had an order reference put through, 
which authorized the Auditor: 

(1) To Audit the receiver’s statement of his cash re¬ 
ceipts and disbursements; and (2), to make recommenda¬ 
tions as to the amount of additional compensation to be 
allowed the receiver; and (3), to make recommendations as 
to the disposition of the remaining portions of the funds 
then in the hands of the receiver; and all of which admit¬ 
tedly belonged to this appellant. 

Furthermore the Auditor ruled that no question what- 
ever, concerning the sale of the partnership business, could 
be raised before him, because he said the affirmance by the 
Court of Appeals, in appeal No. 8,910, was not an affirmance 
of an order for sale; but was instead an affirmance of the 
sale itself to appellee: and so that no further question con¬ 
cerning that sale, could be raised in the District Court. 

The Auditor further ruled that there was nothing be¬ 
fore him but: (1) the audit of the receiver’s statement of 
his cash receipts and disbursements; and none of which 
were seriously in question; and (2) as to the amount of 
compensation to be allowed the receiver; and (3) as to the 
disposition of the funds that remained then in the hands 
of the receiver. The Auditor further stated that he would 
allow' this appellant 10 minutes to argue the matter. 

It will thus be seen that there has been no final account¬ 
ing as to partnership affairs in this suit. Likewise, although 
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this Court affirmed the order authorizing the receiver to sell 
the partnership business to the appellee, there has been no 
audit or actual examination of the terms of the sale itself. 

Further, as a matter of fact, the order for sale was so 
framed that the assets ordered sold to the appellee could 
not be identified. 

The falsifications by Counsel for appellee. 

The Court should note that the motion of appellee to dis¬ 
miss this appeal is a veritable hash of willful falsifications 
both of law and of fact. 

The repeated falsification as to an alleged 
estoppel against appellant. 

Counsel for appellee have time and again during the past 
20 years attempted to set up a false estoppel against appel¬ 
lant, by lifting a portion of a letter of appellant to the first 
Receiver, E. Quincy Smith, out of its context; and by then 
advancing that portion, as an implication that appellant 
had authorized the receiver to employ appellant as man¬ 
ager of the business at a salary of $100 a week. 

The facts were that appellee had usurped the manage¬ 
ment which the partnership agreement had assigned solely 
to this appellant. In order to let the business run along 
without open strife, appellant had let him usurp the man¬ 
agement, while appellant had retained control only of the 
bookkeeping and accounting departments. 

Since the business is highly technical, and no outsider 
could run it; it was obvious that the receiver could operate 
it, only if the partners continued its operation while, the 
receiver would then properly act merely as a referee be¬ 
tween the partners, pending the litigation. The situation 
would thus be the same as when the Government takes 
over, and—technically—operates the railroads. 

Since it was necessary for appellant to leave town, imme¬ 
diately after the appointment of the receiver, appellant 
therefore left a letter for the receiver suggesting in the 
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first part that the business should be let run along as it 
had been doing under appellee’s control, as to routine 
matters, just as it had been doing, (under the tacit truce 
existing between the partners, and of which the receiver 
was fully informed.) 

Appellant further stated that if that arrangement were 
possible, would waive all claims for damages for anything 
that appellee might do. 

Appellee has lifted this part of the letter out of its con¬ 
text, as an implication that appellant had authorized the 
receiver to employ appellee as manager, and on a salary. 

Appellee has omitted the remainder of the letter which 
showed that appellant was suggesting that the business be 
permitted to run along as it had been doing, under the 
partner’s control. For in the further portions of the letter 
appellant asked that he desired, if it were possible, for the 
checks to continue to be sent out under the name of 'Creel 
Bros., and signed by either appellee or by this appellant. 

QUESTIONS PRESENTED. 

Since the questions presented are as to appellant’s right 
to a final accounting, as to partnership affairs, since the 
date of the prior accounting of July 20,1936; and more par¬ 
ticularly as to appellee’s liability to account for the $55,000 
of salary paid him by the receiver, since July 1936; and 
also as to appellee’s liability to account to the partnership, 
for the million or more of profits that he has made from 
his purchase of the partnership business, over the opposi¬ 
tion of this appellant; it is evident that the questions pre¬ 
sented are of a substantial character concerning the merits, 
and that this is not a case where a motion to dismiss is ap¬ 
plicable. 

For it is well settled that a motion to dismiss is equivalent 
to a demurrer, and that, as such, it is a proper remedy only 
where an appeal is legally without foundation, for some 
reason that is clearly apparent on the record, and where no 
question of merits is involved. 
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Appellant therefore asks that the order of dismissal be set 
aside; and that appellant’s motion for consolidation of the 
records in this appeal, with the records of the ten preceding 
appeals be granted. 

FACTUAL BACKGROUND OF THE 
GENERAL LITIGATION. 

As an abbreviated statement of the more general factual 
background of this litigation, appellant says: 

That since March, 1933, or for more than twenty years 
past, appellant has been made a victim in the District Court, 
of what must inevitably become known as the most shame¬ 
ful, and most brazenly criminal miscarriage of justice that 
has ever stained the record of any civil court. 

For it is universally established—as later set out in the 
brief of authorities—that a partner stands in a fiduciary, or 
trust relationship, to the partnership property and toward 
his co-partners. 

As such a fiduciary or trustee for his co-partners; a part¬ 
ner is forbidden to deal in any way with the partnership 
property, for his own benefit, without the full and free con¬ 
sent of his co-partners, and whether by purchase or other¬ 
wise. 

If a partner does so deal with the partnership property, 
for his own benefit, without the consent of his co-partners, 
it is universally established that any such transaction is 
stamped fraudulent per se. 

And so inflexible is this rule, that any such sale, to a 
wrongdoing partner, or other fiduciary, must be set aside 
on the mere request of the co-partner. No inquiry is even 
permitted to be raised as to the fairness, of any transaction 
so entered into, in violation of the fiduciary obligations of 
a partner, or other trustee toward a trust property. 

These principles have been followed and restated by this 
Court as follows: 
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Holman v. Ryon, 61 App. D. C. 13. 

It is a wholesome doctrine based upon reasons of 
public policy, that a trustee may not purchase or deal 
in trust property for his own benefit, or on his own 
behalf, directly or indirectly. (Michoud v. Girod, 4 
How. 503.) 

“So jealous is the law’ of dealings of this character 
by persons holding confidential relations to each other, 
that the cestui que trust may avoid the transactions 
even though the sale was without fraud, the property 
sold at its full value, and no actual injury to his in¬ 
terests could be proven.’’ 

The same principle is so universally established that it 
has been enacted into statutory form, in the Uniform Part¬ 
nership acts of 27 States, as follows: 

Uniform Partnership Act. Sec. 21. 

“ Partner accountable as a fiduciary. Every partner 
must account to the partnership for any benefit, and 
hold as trustee for it, any profits derived by him with¬ 
out the consent of the other partners from any trans¬ 
action connected with the formation, conduct or liquida¬ 
tion of the partnership , or from any use by him of its 
property.” 

Uniform Partnership Act. Sec. 30. 

“Partnerships not terminated by dissolution. On 
dissolution the partnership is not terminated, but con¬ 
tinues until the wdnding up of partnership affairs is 
completed.” 

Uniform Partnership Act. Sec. 22. 

“Right to an account. Any partner shall have the 
right to a formal account as to partnership affairs: 

(a) If he is wrongfully excluded from the business. 

(b) If the right exists under the terms of any agree¬ 
ment. 
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(c) As provided in Sec. 21. (Above, That is, if the 
copartner has made any gains in violation of his 
fiduciary obligations to the partnership. EJC) 

\ (d) Whenever other circumstances render it just and 

reasonable. 

( ) (Also on dissolution, as provided under Sec. 45. 
EJC.) 

Uniform Partnership Act. Sec. 40. 

► 

''Rules for distribution” (Assets of the partner¬ 
ship.) 

“In settling accounts between the partners after dis¬ 
solution, the follow-rules shall be observed, subject 
to any agreement to the contrary: 

> (a) The assets of the partnership are: 

I. The partnership property. 

II. The contributions of the partners necessary 
for the payment of all the liabilities . . .” 
(ow’ed by the partnership, including those 
owed to individual partners. EJC.) (Italics 
added.) 

Uniform Partnership Act. Sec. 26. 

"Nature of a partner's interest in the partnership. 

A partner’s interest in the partnership is his share 
of the profits and surplus” (after the debts of the 
, partnership are paid, including those owing to 

partners, for advances or capital contributions. 
EJC) “and the same is personal property.” 

These same rules as to the nature of a partner’s interest 
in the partnership, and his liability to account, have been 
, stated by the Supreme Court for the Federal jurisdiction, 

as follows: 

U. S. v. Hack , 8 Peters 271; 8 L. Ed. 941-943. 

“It is a rule too well settled now to be called into 
question, that the interest of either partner in the part- 
i nership property, is his interest in the surplus, after 

the debts are paid.” 


Fourth National Bank v. Carrollton, 11 Wall. 624; 20 
L. Ed. 82. 

“It has repeatedly been determined both in the 
British, and American Courts, that the property or ef¬ 
fects of a partnership, belong to the firm, and not to 
the partners; each of which is entitled only to a share 
of what may remain after payment of the partnership 
debts, and after a settlement of the accounts between 
the partners 

These same rules have been repeatedly laid down for the 
Federal jurisdiction, by the Supreme Court. The rule of 
. Stare Decisis requires the District Court and this Court to 
follow the rules so laid down by the Supreme Court. 
Appellant thus has a constitutional right to have those 
rules applied in the determination of the issues in this suit. 

Further, in Sec. 371, Title 18, USC, it is made a criminal 
offense for two or more persons to conspire ... to defraud 
the United States, or any agency thereof, in any manner, 
or for any purpose. 

And in Wilder v. U. S., 143 Fed. 433, it was held that a 
conspiracy to corruptly obstruct and impede the due admin¬ 
istration of justice in a civil action between private parties, 
was a conspiracy to commit an offense against the United 
States, within the meaning of this section, that is of former 
section 88. Certiorari denied, 204 U. S. 674; 51 L. Ed. 674. 

Criminal Character of This Receivership and Dissolution Suit. 

It should be noted that while the foregoing rules of part¬ 
nership law have been enacted into statutory form, in the 
Uniform Partnership acts of 27 states, it would not be a 
criminal offense—so far as appellant has learned, to de¬ 
prive a partner of any right under those rules. 

In the District of Columbia on the other hand, those rules 
have not been enacted into statutory form, but have been 
laid down by the Supreme Court. And thus under Sec. 241, 
it becomes a criminal offense in the District of Columbia 
for two or more to conspire to deprive appellant of any 
such right. 
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Criminal Character of the Receivership. 

Despite the unshakeable character of those rules, and 
the criminal penalty for their violation in the District of 
Columbia; there has never been more than the slightest 
pretense of concealment, that the whole aim and purpose of 
the receivership was to use it as a fraudulent and criminal 
means whereby the plaintiff appellee should first secure 
complete possession and control of the partnership busi¬ 
ness, as manager under the Receiver; and then, second, that 
a fraudulent sale of the partnership business to the plain¬ 
tiff partner—and at a fraction of its value—should be 
brought about; either by shutting off appellant’s income 
from the partnership, and thus of forcing appellant to con¬ 
sent to such a sale to the plaintiff partner; or alternatively, 
through resort to a fraudulent judicial sale, to bring about 
an illegal sale of the partnership property to the plaintiff 
appellee. 

All of that fraudulent and criminal scheme has now sup¬ 
posedly been carried through to a successful conclusion. 
For prior to 1933, the plaintiff appellee had first alienated, 
and secured control for himself, of certain vital agencies 
of the partnership. The plaintiff appellee then, through his 
then attorney, Selig C. Brez, made coercive and fraudulent 
demands on appellant that appellant should sacrifice his in¬ 
terests in the partnership, to the plaintiff appellee, and at 
a fraction of their value. 

As an alternative, the said Brez claimed, that the busi¬ 
ness would be thrown into receivership; and that he then 
had some secret means whereby the plaintiff appellee could 
evade the bar against purchase by a fiduciary; and that the 
plaintiff appellee could thus purchase the partnership busi¬ 
ness through a dummy corporation. 

Obviously, such secret means could only be some secret 
influence with the judges of the District Court. And since 
there were eight judges of the District Court at that time, 
that claim seemed preposterous. Experience has shown 
however that the said Brez did have access to such in- 
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fluence; and so that, as stated, he has been able to carry the 
whole scheme through to a supposedly successful conclu¬ 
sion ; except that the illegal purchase by the plaintiff appel¬ 
lee was made openly and directly, and without resort to a 
dummy corporation. 

In pursuance of that scheme, the plaintiff appellee first 
had the business thrown into receivership, in March, 1933; 
and on his mere assertion that irreconcilable difference had 
arisen between the partners. Then, through threats that 
the aforesaid vital agency contract of the firm would not 
be continued, unless the plaintiff appellee were appointed 
manager, he had himself appointed manager under the re¬ 
ceiver, at a so-called “salary” of $100 a week. 

By that corrupt means, the plaintiff appellee had thus 
secured actual control and possession of the partnership 
business for himself, and in addition a “salary” of $100 a 
week from the partnership funds. 

All of appellant’s property had thus been seized through 
the receivership. Appellant’s income was thus shut off, and 
appellant was given no funds for carrying on his defense, 
or his appeals in this suit. 

That situation continued for lO 1 /^ years, or until late 
1943. During that period, the business was shown to have 
cleared approximately $300,000. And during that lO^A 
years, appellant was given a total allowance of only $4,170 
from appellant’s half interest in the partnership. 

Appellant was able to borrow enough money for his bare 
living expenses, but had no funds to carry on his defense. 
One appeal after another, by appellant, was thus dismissed 
for failure to file record, or to file brief. 

And by that means the plaintiff appellee forced through 
a fraudulent order for sale. Each partner was then given 
a $50,000 allowance in late 1943. 

The business was put up at public auction, in 1944, under 
that said fraudulent order for sale. Then, through a long 
series of further glaringly fraudulent orders, the partner¬ 
ship business was finally sold to the plaintiff appellee in 
March 1946, and at about one third of its value. 
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The partnership business was earning probably $70,000 
to $80,000 a year. It had an estimated actual net assets of 
approximately $491,000; and an estimated actual value of 
good will of a further $250,000, or a total actual value of 
$750,000. 

As indicating the outrageously fraudulent character of 
that sale; the entire business was sold to the plaintiff part¬ 
ner, at a supposed price of $240,000. And included in that 
purchase price of $240,000 was an item of $191,000 in cash, 
and a further estimated $50,000 of good accounts receiv¬ 
able . But since a partner cannot buy his half interest from 
himself; all of this was mere window dressing. What it 
actually amounted to was that it was a forced sale of ap¬ 
pellant’s half interest in that $750,000 partnership busi¬ 
ness, for $154,000, and of this amount $10,000 was retained 
for expenses. 

Since that time the business is estimated to have earned 
a further $600,000 or so. The actual value of the business 
now with accrued earnings, would be approximately $1,- 
350,000, of which this appellant would be entitled to one 
half, if appellant is able to force a proper accounting. It 
is further a criminal offense to deny appellant any such 
accounting. 

The Criminal Attacks Against This Appellant. 

The plaintiff appellee and the former Receiver, and their 
respective Counsel, were well aware that—legally—that 
sale to the plaintiff appellee, must be set aside on the mere 
demand of this appellant; and that he must account to the 
partnership, for all gains that he has made from his per¬ 
sonal dealings with the partnership property. Also that his 
gains must be restricted solely to his half interest in the 
partnership profits. The appellee and his present and 
former Counsel further appear to be fairly certain that 
this Court would not attempt to overturn that universally 
established rule. 
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Under these conditions, it is clear that they, or those in 
collusion with them, and their agents; have resorted to car¬ 
rying on a continuous campaign of criminal attacks against 
appellant, through the use of poisonous and nerve type 
gases, of a military type; hut generally of a merely irritant 
character. In addition, however, they have made inter¬ 
mittent attempts at outright assassination of this appel¬ 
lant, through the use of strictly lethal type poisons. This 
has usually been done, whenever appellant had an import¬ 
ant action to take in the litigation. And since they have a 
seemingly unlimited means of carrying on such attacks, 
they have been able to use whatever amount was necessary 
to prevent appellant from carrying on any actual defense 
in the litigation. 

By reason of these attacks, appellant was driven from 
his D. C. apartment in December of 1949. For several 
months appellant lived in hotels here; but then, because of 
further attacks, appellant went to Baltimore and lived in 
hotels and rooming houses there for several months more. 

Because of further attacks, appellant returned to Wash¬ 
ington, and in July 1950, purchased a semi-detached house 
on 45th St., N.W. It appeared that in that, seemingly iso¬ 
lated situation, appellant would be almost immune to gas 
attacks. It quickly developed however, that that house had 
been prepared as a “plant”; and that it had been so bril¬ 
liantly arranged with poison gas “conduits” that appel¬ 
lant was unable to get any continuously unpoisoned air 
through any of the 30 windows or doors, in that two story 
attic and basement house. 

Because of appellant’s own training in thermodynamics, 
and in gas engineering, appellant was able to defend him¬ 
self in part against those attacks. In July, 1951, however, 
appellant was finally driven out of the 45th St. house. 

Appellant then bought a second house at 122 So. Fen¬ 
wick, in Arlington. Appellant learned before he had com¬ 
pleted the purchase, that that house also was a “plant”; 
but since it was a detached house, and appellant could ob- 
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tain immediate possession, appellant completed the pur¬ 
chase despite the knowledge that it also was a “plant”. 

In September, 1951, that house also proved unusable. Ap¬ 
pellant was then offered a 3rd house at 735 26th place, So. 
Arlington, which was completed only as to the 1st floor. 
Appellant learned that that house also was a “plant” even 
before the contract was signed. But since it sat alone on 
one side of a block, it appeared to offer a better chance of 
defense against gas attack, and so appellant completed the 
purchase anyway. 

With the betterment of appellant’s defense against gas 
attack, appellant expected that resort would then be had to 
more serious forms of attack. And when appellant’s brief 
was due in this case, in his 1951 appeal one attempt after 
another, with lethal type poisons, was then made on appel¬ 
lant’s life. The details are set out in appellant’s motions 
from October 3951, to January 1952, to which the Court is 
referred for further details. 

In December, 1951, it became apparent that since appel¬ 
ant is a bachelor, appellant would be unable to defend him¬ 
self against those more dangerous forms of attack. Appel¬ 
lant therefore arranged to move to Pennsylvania, and to 
purchase or rent a house, and to employ a guard there. 
However, there were indications that even more fatal forms 
of attack, by gunfire, might then be resorted to. It is further 
true that certain of appellant’s inventions are believed to 
be of immense and perhaps of crucial importance to the na¬ 
tional defense. For these reasons appellant decided to se¬ 
clude himself in the 26th St. house, for such time as might 
be necessary to get out the said military inventions; and— 
more particularly—for finding some way of turning those 
inventions over to the Government in some manner where 
they could not be blocked, or perhaps “leaked” to the Rus¬ 
sians, by the same corrupt ring that appellant is so clearly 
fighting in this case. 

Since early 1951, Appellant has thus kept pretty closely 
indoors in the 26th St. house. At the time of appellant’s 
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previous appeal, in early 1951, appellant’s principal diffi¬ 
culty was to find to some way of turning the said military 
inventions over to the Government, and so that they might 
not fall into some such hands as Harry Dexter White. 

With the change of administration, however, appellant’s 
aim now is to find some way to turn these inventions over 
to the government, while assuring his own safety as far 
as possible. It appears that appellant is now about ready 
to proceed in that direction. No further information can be 
given as to these inventions that are of military import¬ 
ance. 

Appellant is also, however, preparing to bring out a wide 
array of basic discoveries as to the foundations of physics; 
that is, as to the approximate structure and actual exist¬ 
ence of the Ether; the approximate physical structure of 
gravitation, magnetism, and of the electron; the physical 
foundation for the theory of the conservation of energy; 
and the nature of light and of the electromagnetic wave, 
etc. And though these discoveries are of a purely basic 
character, there is reason to believe that they also may 
prove to be of immense military importance, by throwing 
physics back onto the rigidly mechanistic and strictly com¬ 
mon sense basis, of the classical school of Newton and 
Faraday. 

The Wide Range of the Conspiracy Against Appellant. 

In his motion for rehearing on the dismissal of appel¬ 
lant’s previous appeal, in 1952, appellant stated that while 
appellees try to make it appear that this is merely an ordi¬ 
nary appeal, in which appellant for some obscure reason— 
and supposedly of a delusional character—persistently re¬ 
fuses to file his brief; the real reason for the delay is that 
appellee’s or those in collusion with them, are allied with 
an immense organization—and one thai is apparently in 
the nature of a secret police or “Ogpu”, and which was ap¬ 
parently connected in some way with the Justice Depart- 
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ment—to carry on criminal attacks against appellant, and 
to an extent that is all but incredible. 

Appellant’s most important aim in his preceding appeal 
was to keep the case open until appellant could get into 
position to force a real accounting by the plaintiff appellee, 
and to which accounting appellant has a constitutional 
right. Appellant then planned to ask this Court, or the Su¬ 
preme Court, either on this appeal, or by mandamus, to 
force the District Court to grant such an accounting to ap¬ 
pellant. 

Appellant further stated that he was preparing to file in 
Congress a petition for an investigation of this whole crim¬ 
inal abuse of receivership; and of the seemingly obvious 
widespread corruption and corrupt influence in this case. 

Unfortunately the campaign of criminal attacks against 
appellant has been so brilliantly planned that it is sup¬ 
posedly proof aginst criminal prosecution. It was also so 
fantastic in character , and of such all hut incredible com¬ 
plexity, that appellant would supposedly be suspected of 
delusions if appellant should make a primary complaint 
against it. 

Appellant stated therefore that his complaint would be 
primarily against the criminal and corrupt abuse of this 
receivership; and only incidentally as to the criminal at¬ 
tacks that have been carried on against appellant. Further¬ 
more, while any single instance of attack appeared per¬ 
haps impossible of convicting proof; the campaign itself 
has been carried on so long, that many slips have been 
made; and so that a wide range of interlocking circum¬ 
stances, serve—as appellant believed—as convincing sup¬ 
port for the actual claims of attack made by appellant. But 
whether or not the campaign of attacks could be proved; 
the charge of the criminal abuse of this receivership, and 
as to the illegal and fraudulent sale of the business was ir¬ 
refutable; and that was stated to be appellant’s main line 
of attack. 
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Present Convicting Proof as to Criminal Attacks. 

At the time of appellant’s previous motion for rehearing 
as to the dismissal of appellant’s previous appeal, in the 
summer of 1952, the proof as to the long continued criminal 
attacks against defendant appeared —as stated— to be so 
diffuse, that it would be necessary to relegate that charge 
to a secondary position. 

Since that time still further slips have been made in those 
attacks, and so that appellant now has convicting proofs 
both as to. .the actuality of those said criminal attacks, but 
also as to their apparent intent of outright assassination. 

Appellant is thus at last prepared to demand an investi¬ 
gation of the seemingly obvious widespread corruption in 
the District Court; and of the apparent connection of some 
former high officials of the Justice department with that 
corruption. 

It is appellant’s opinion that such a Congressional inves¬ 
tigation will show that there has been organized in this 
country, an enormous secret organization that is seemingly 
equivalent to a secret police or “Ogpu”; that that organi¬ 
zation formerly was tied in also with the Justice Depart¬ 
ment, and that it includes also a considerable number of 
moderatelv high ranking armv officers. 

It is further appellant’s opinion that such an investiga¬ 
tion will show that that organization has at least partial 
access in some fashion to the resources of the Chemical 
warfare service, either of this government, or of some 
foreign government, and possibly of Russia. 

It is appellant’s opinion that such an investigation will 
further show that that organization is almost certainly tied 
in with the communists, and that it does not hesitate to 
employ continuous criminal attacks, or outright assassina¬ 
tion to accomplish its purposes; and that such attacks are 
carried out with such technical skill that they are almost 
immune to criminal proof or prosecution. As stated how¬ 
ever, appellant now has convicting proof as to the actuality 
of these said criminal attacks; and this evidence will be 
submitted to the Court should the Court so request. 
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BRIEF OF AUTHORITIES. 

The following brief of Authorities is submitted: 

(1) As to the criminal violation of Defendant’s Con¬ 
stitutional and Federally guaranteed rights in this case; 
and 

(2) \As to the criminal character of tha conspiracy that 
has beeq, and is berng carried >mi in this caWby the l-^hjin- 
tiff, and vjounsel forsPlaintiff, and the Receiver, with in¬ 
tent to brin^about a fraudulent and criminal acquirement 
of the partnership property by the pontiff partner; 

The Due Process Clause 

The Due Process Clause of the 5th amendment guaran¬ 
tees to this defendant that this suif shall be carried on in 
accordance with the principles, rules and usages, which 
belong to Courts of Equity; and that its substantive issues 
shall be decided in accordance with the established prin¬ 
ciples of the law of partnership, of Tru?>t relations, of Re¬ 
ceivership, and of judicial sales. 

Due Process Defined 

Due process of law, means one which follows forms of 
law appropriate to the case, and which is pursued in the 
ordinary mode prescribed by law. 

Turpin vs. Lemon . 147 U.S. 51, 58. 

“Due Process of Law was well defined by Mr. Jus¬ 
tice Fields in Haggar vs. Reclamation District, 111 
U.S. 701, in the following words: 

‘It is sufficient to observe here that by due process 
is meant one which follows forms of law that are ap¬ 
propriate to the case, and just to the parties to be 
affected. 

‘It must be pursued in the ordinary mode prescribed 
by the law; and it must be adapted to the end to be 
attained; 

‘The clause in question means therefore; that there 
shall be no proceeding against life, liberty, or prop- 



erty, which may result in deprivation of either; with¬ 
out the observance of those general rules established in 
our system of jurisprudence for the security of private 
rights .” (Italics added) 

This court has jurisdiction to act only under rigid con¬ 
stitutional and statutory provisions; and any act done by 
this Court, in excess of its jurisdiction, or beyond the pow¬ 
ers conferred on it by law, is illegal and void. 

Windsor vs. McVeigh, 93 U.S. 274 
“All courts, even the highest, are more or less lim¬ 
ited in their jurisdiction . . . Though the Court may 
possess jurisdiction of a ease, and of the subject mat¬ 
ter, and of the parties; it is still limited in its modes 
of procedure, and in the scope and character of its 
judgment. It musj: act judicially in all things and 
cannot then transcend the povrer conferred by law . . . 

“The doctrine stated by counsel, is only cor¬ 
rect when the Court proceeds, after acquiring jurisdic¬ 
tion of the cause, according to the established modes 
governing the class to which the case belongs, and does 
not transcend, in the extent or character of its judg¬ 
ment, the law which is applicable to it. 

“The statement of the doctrine by Mr. Justice 
Swayne ... is more accurate. ‘The jurisdiction,’ says 
the Justice, having attached in the case, everything 
done within the power of that jurisdiction, when col¬ 
laterally questioned, is held conclusive of the rights of 
the parties, unless impeached\ for fraud.” (Italics 
added) 

U. S. vs. Walker , 109 U.S. 258 
“Although a court may have jurisdiction over the 
parties and the subject, yet if it makes a decree which 
is not within the power granted to it by the law of its 
organization, its decree is void.” 

The privileges and immunities secured by the Constitu¬ 
tion, cannot be defeated by mere forms or ceremonies. It 
is no defense to a charge of illegal action by a Court, to say 
that the defendant was given the form of a trial. 
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Hovey vs. Elliott, 167 TJ.S. 409 

“The fundamental conception of a court of justice 
is to condemn only after hearing. To say that courts 
have inherent power to deny all rights to defend an 
action, and to render decrees without any hearing 
whatever, is in the very nature of things, to convert the 
court exercising such an authority into an instrument 
of wrong and oppression; and hence to strip it of that 
attribute of justice upon which the exercise of judicial 
power necessarily depends.’’ 

Windsor vs. McVeigh; 93 U.S. 274, 278 

“Until notice is given, the court has no jurisdiction 
in any case to proceed to judgment, whatever its au¬ 
thority may be. 

“But notice is only for the purpose of affording the 
party an opportunity of being heard upon the claims 
or the charges made against him . . . 

“A denial to a party of the benefit of the notice 
would be in effect to deny that he is entitled to notice 
at all. And the sham and deceptive proceeding had 
better be omitted altogether 

• ###•••** 


The Stare Decisis Rule. 

The rule of Stare Decisis requires that this Court should 
follow principles of law that have been long established in 
both Federal and State Jurisdictions. 

Courts Sec. 304; 15 Corpus Juris, p. 996 
“It is a well established general rule, that where a 
principle of law has become settled by a series of deci¬ 
sions, it is binding on the courts, and should be fol¬ 
lowed.” 

In re Herle’s Estate. 300 N.Y. 3,103,109; 165 Mi sc. 46 
“Perhaps the most fundamental characteristic of 
Anglo Saxon law, as distinguished from other systems 
of jurisprudence, is its deference to the principle of 
Stare Decisis, which may be defined as the obligation 
of Courts to adhere to the results of decided cases, and 
to refrain from disturbing general Principles which 
have been established by judicial determination.” 


Middleton vs. Parks, 3 App. D. C. 149, 158 
“A construction of law that has been enunciated by 
the courts, and accepted and acted upon by the com¬ 
munity, and which therefore has become a law of prop¬ 
erty, should not be lightly overthrown, even though 
that construction upon further and fuller consideration 
in the light of experience, might not commend itself to 
the judicial mind. 

“The maxim of Stare Decisis does not imply a mere 
blind adherence to precedent; it is a guarantee of peace 
to the community, and of stability of required rights, 
which ought not to be divested by a change in the 
judicial mind.” 

Judgment, 21 C. J. S., Sec. 190 b 

“Inferior tribunals are bound by the conclusion of 
the Court of last resort, and cannot treat those conclu¬ 
sions as diota, on the theory that the questions were 
not properly raised by the record, and were not neces¬ 
sary to a determination of the case.” 

Cameron vs. U.S., 250 Fed. 943 (Ariz.) 

Affd. 252 U.S. 450, 64 L. Ed. 659 
“The expression of the views of the Supreme Court 
setting forth the mature and unanimous opinion of the 
Court on a question of law involved in the case at bar, 
should be followed, and should not be rejected by an 
inferior court as diota.” 

Curtis vs. Walker, 54 App. D. C. 272, 274. 

“There is much equity in the claim made by the 
plaintiffs, but we are not free to enforce it. The Su¬ 
preme Court of the United States, in Universal Stock 
Yards vs. C. B. & Q., 196 U.S. 217, 49 L. Ed. 53, an¬ 
nounced the rule which must govern us. . . .” 

“Therefore to adopt the rule so urgently contended 
for would be to fly in the face of the decision of the 
Supreme Court of the United States, and that is not 
permissable. If the rule is to be changed, it must be 
done by the Supreme Court, or by Congress. We can¬ 
not do it.” 

General Law of Partnership—Partner as a Fiduciary. 

It is universally established that a partner stands in a 
fiduciary or trust relation, to the partnership property, and 
to his co-partners. 
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Wheeler vs. Sage. 1 Wall. 518; 17 Law. Ed. 646. 

“Each partner is the agent of co-partners in all 
transactions relating to partnership business, and is 
forbidden to traffic therein for his own advantage; and 
if he does so, he will be held accountable for all prof- 
its.” 

Latta vs. Kilbourne, 150 U.S. 524, 541. 

“By the well settled law of partnership, each partner 
of the firm is both a principal and an agent, to repre¬ 
sent and bind the firm, and his associate partner, in 
dealings and transactions within the scope of the part¬ 
nership. No express authority is necessary to confer 
the agency or fiduciary relation, in respect to the busi¬ 
ness of the firm.” 

A wronged partner is entitled to the same remedies 
against a co-partner, as would exist against a trustee, in be¬ 
half of the cestui qus trust. 

Holmes vs. Gilman, 138 N.Y. 369; 34 N.S. 205. 

Cited and approved as authority by U. S. Supreme 
Court, in Zimmerman vs. Harding, 227 U.S. 487; 67 
L. Ed. 609-10. 

“Although partners do not in the strict sense of the 
term, occupy the position of trustees toward each other 
and towards the firm funds, yet the position is one of a 
fiduciary nature, calling for the maintainence of the 
greatest good faith between them. 

“Such a relationship authorizes the same remedy on 
behalf of a wronged partner as would exist against a 
trustee strictly so-called, on behalf of a costui que 
trust.” 

The New York case of Mitchell vs. Reed was similarly 
quoted and approved by the United States Supreme Court 
in Kimberly vs. Arms, 129 U.S. 512, 528; 32 L. Ed. 764, 770. 

Kimberly vs. Arms 129 U.S. 512, 528; 32 L. Ed. 764, 770. 

“Arms stood in his relation to Kimberly clothed in 
some respects, with a double trust, both of which im¬ 
posed upon him the utmost good faith in his dealings, 


30 


so that he might never sink the interest of the firm into 
that of himself alone. 

“Whatever he might have obtained, in disregard of 
such trust, a court of equity will lay hold of, and sub¬ 
ject to the benefit of the partnership. 

“Neither by open fraud, nor concealed deception, 
nor by any contrivance masking their actual relation 
to the firm, could any member of it, or any agent of 
it, be permitted to hold to his own use an acquisition 
made in disregard of those relations, either as partner 
or as agent. 

“In this statement of their dues we are repeating 
doctrines of common knowledge which will be found 
fully set forth and illustrated in approved text on part¬ 
nership and agency, and in the Adjudications of the 
Courts. 

“Thus in Mitchell vs. Reed, 61 N. Y. 123 . . . the 
Court said: 

{i The relation of 'partners with each other is one 
of trust and confidence. 

“Each is the general agent of the firm, and is 
bound to act in entire good faith to the other. The 
functions, rights, and duties of partners, in a great 
measure comprehend those of trustees and agents, 
and the general rules of law applicable to such char¬ 
acters, are applicable to them. 

“Neither partner can, in the business and affairs 
of the firm, clandestinely stipulate for a private ad¬ 
vantage for himself. 

“Every advantage which he can obtain in the busi¬ 
ness of the firm must inure to the benefit of the firm. 

“ These principles are elementary and are not con¬ 
tested.” 

It is universally established that a partner cannot ac¬ 
quire an adverse title, ayuL hold it for himself, without the 
consent of his co-partners. 

Seligson vs. Weiss. (1928) 22 App. Div. 639; 227 N.Y. 
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“One partner may not acquire any benefit for him¬ 
self, and hold it, as against his co-partners, without 
their full knowledge and consent.’’ 
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Llewllyn vs. Lewis, (Cal. 1909) 196 P. 219, 221,157 Cal. 
31. 

“ Partners are trustees for each other and in all pro¬ 
ceedings connected with the partnership, every partner 
is bound to act in the highest good faith to his co-part¬ 
ner, and may not obtain any advantage over him in the 
partnership affairs by the slightest misrepresentation, 
concealment, threat, or adverse pressure of any hind 
... A partner has no right to deal with partnership 
property other than for the sole benefit of the partner¬ 
ship.” 


The Law of Trust Relations. 

This Court is bound by the rule laid down by the Supreme 
Court, that a partner, as a trustee, may not purchase, or 
deal in any way with trust property, for his own benefit. 

Magruder vs. Drury, 235 U.S. 106. 

“It is a well settled rule that a trustee can make no 
profit out of his trust. It makes no difference that the 
estate was not a loser in the transaction; or that the 
commission was no more than the services were reason¬ 
able worth. 

“It is the relation of the trustee to the estate, which 
prevents his dealing in such a way as to make a per¬ 
sonal profit for himself.” 

Michoud vs. Gired, 4 Howard, at p. 554. 

“The inquiry is not whether there was or "was not 
fraud in fact. The purchase is void, and will be set 
aside at the instance of the cestui que trust; and a re¬ 
sale ordered on the ground of the temptation to abuse; 
and of the danger of imposition inaccessible to the 
eye.” 

U. S. vs. Carter, 217 U.S. 286. 

“It is of no moment’ said Lord Thurlow ‘What the 
particular description or name, whether of character 
or office, situation or position, is to which the (fiduci¬ 
ary) disability attaches. . . . (For) ‘it is a rule of uni¬ 
versal application, that no one having trust duties to 
discharge, shall be allowed to enter into engagements, 
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in which he has, or can have, a personal interest con¬ 
flicting, or which may possibly conflict, with the inter¬ 
ests of those he is bound to protect. . . . 

‘And so strictly is this principle adhered to, that no 
question is allowed to be raised, as to the fairness or 
unfairness or a contract so entered into.” 

The Rule is applicable to the manager of a commercial 
concern. 

*•••••••• 

The disability of a trustee to purchase trust property, is 
a consequence of the relation which imposes on the trustee, 
or agent, or fiduciary, the duty to protect the interest of 
those he represents. 

Michaud vs. Girod. 4 How. 554; 11 L. Ed. 1078. 

4 ‘ The general rule stands upon our great moral obli¬ 
gation to refrain from placing ourselves in relation 

which ordinarily excite a conflict between self interest 
* 

and integrity. It restrains all agents, public and pri¬ 
vate; but the value of the prohibition is most felt, and 
its application is more frequent in the private rela¬ 
tions in which vendor and purchaser may stand with 
each other. 

“The disability to purchase is a consequence of that 
relation between them which imposes on the one a duty 
to protect the interests of the other, from the faithful 
discharge of which duty his own personal interest may 
withdraw him. 

“In this conflict of interest the law wisely inter¬ 
poses. It acts not on the possibility in some cases, that 
the sense of duty may prevail over the motives of self- 
interest; but it provides against the probability in 
many cases, and the danger in all cases, that the dic¬ 
tates of self interest will exercise a predominant in¬ 
fluence, and supersede that of duty. 

“It therefore prohibits a party from purchasing on 
his own account, that which his dut;/ or trust requires 
him to sell on account of another, and from purchas¬ 
ing on account of another, that which he sells on his 
own account.’’ 
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It makes no difference if the purchase by a fiduciary or 
trustee, is at public auction, and at a fair price; or whether 
the purchase is made directly or through a third party. 

The inquiry is not whether there was or was not fraud 
in fact. The purchase is void, and will be set aside at the 
instance of the cestui que trust. 

Michoud vs. Girod, 4 How. 503, 11 L. Ed. 1076. 

“It is also affirmed in Church vs. Marine Ins. Co., 1 
Mason 341, that an agent or trustee cannot directly or 
indirectly become the purchaser of the trust property 
that is confided to his care. . . . 

“The inquiry is not whether there was or was not 
fraud in fact. The purchase is void and will be set 
aside at the instance of the cestui que trust, and a re¬ 
sale ordered on the ground of the temptation to abuse, 
and of the danger of imposition, inaccessible to the eye 
of the Court. 

Holman vs. Ryon, 61 App. D. C. 13. 

“It is a wholesome doctrine based upon reasons of 
public policy, that a trustee may not purchase or deal 
in trust property for his own benefit, or on his own 
behalf, directly or indirectly. Michoud vs. Girod, 4 
How. 503; Harriman vs. Hopkins, 143 U.S. 224; Ma- 
gruder vs. Drury, 235 U.S. 106. 

“So jealous is the law of dealings of this character 
by persons holding confidential relation to each other 
that the cestui que trust may avoid the transaction even 
through the sale wras without fraud, the property sold 
for its full value, and no actual injury to his interests 
could be proven.” 

A purchase by a trustee or fiduciary, may be upheld if 
made with the full consent and knowledge of the cestui; 
and if no exception is taken; and if there is no inadequacy 
in price. 

Michoud vs. Girod. 4 How. 503; 11 L. Ed. 1076. 

“We scarcely need add, that a purchase by a trustee 
of his cestui que trust . . . provided it is deliberately 
understood or agreed between them, that their relation 
shall be considered as dissolved; and there is a clear 
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contract, ascertained to be such after jealous and scru¬ 
pulous examination, of all the circumstances; and it 
is clear that the cestui que trust intended that the 
trustee should buy; and there is no fraud, no conceal¬ 
ment, and no advantage taken by the trustee of infor¬ 
mation acquired by him as trustee, will be upheld by a 
court of equity. 

“But it is difficult to make out such a case, where 
the exception is taken, especially when there is any in¬ 
adequacy in price.” 

Lapse of time is no bar to the setting aside of a fraudu¬ 
lent purchase by a trustee, where the trust is established, 
and fraud is imputed. 

Michoud vs. Girod. 4 How. 503; 11 L. Ed. 1076. 

“In cases of actual fraud, courts of equity give re¬ 
lief after a long lapse of time, much longer that the 
period since the executors in this instance, purchased 
the testators estate.” (21 Years.) 

“In general, lapse of time is no bar to a trust clearly 
established as having existed, wdiere fraud is im¬ 
puted.” 

Provisions of the Uniform Partnership Act, in effect in 
27 states. 

By universally established principles of partnership law; 
every partner must account to the partnership, and hold 
as trustee for it, any gains made by him, without consent 
of his co-partners, from any transaction connected with the 
formation, conduct, or liquidation of the partnership. 

This codification of the universally established principles 
of partnership law, has been enacted into statute, in the 
Uniform Partnership Acts of 27 states, and the Territory 
of Alaska; as follows: 

Maryland, Virginia, Pennsylvania, New Jersey, New 
York, Massachusetts, Tennessee, Michigan, Wisconsin, 
Illinois, Minnesota, South Dakota, Wyoming, Utah, 
Idaho, and California. Also in the Territory of Alaska, 
Arkansas, Colorado, Delaware, Montana, Nebraska, 
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Nevada, New Mexico, N. Carolina, Oregon, Vermont, 
and Washington. 

Uniform Partnership Act. Sec. 21. 

(1) “Every partner must account to the partnership 
for any benefit, and hold as trustee for it any profits 
derived by him, without the consent of the other part¬ 
ners, from any transaction connected with the forma¬ 
tion, conduct, or liquidation, of the partnership, or 
from any use by him of its property.’’ 

Partner's Right to an Account. 

By the same Uniform Partnership Act, in effect in the 
said 27 states; a partner has a right to a formal account, 
(1) on dissolution; or (2) if his co-partner has made any 
gains in violation of his fiduciary obligations to the part¬ 
nership; or (3) whenever it is otherwise just and reason¬ 
able. 

Uniform Partnership Act. 

‘‘Sec. 22. Right to an account. 

“Any partner shall have the right to a formal ac¬ 
count as to partnership affairs: 

(a) If he is wrongfully excluded from the business. 

(b) If the right exists under the terms of any agree¬ 
ment. 

(c) As provided in Sec. 21. (Above. That is, if the 
co-partner has made any gains in violation of his 
fiduciary relation to the partnership. EJC.) 

(d) Whenever other circumstances render it just and 
reasonable 

(e) (Also on dissolution, as provided under Sec. 43. 
EJC.) 


Dissolution Does Not Terminate a Partnership. 

The law implies in every commercial partnership, that 
it shall continue, not only through it ordinary life, but also 
throughout the winding up period, and until the last asset 
is disposed of. 

Uniform Partnership Act. See. 29. 

“Dissolution defined. 

“The dissolution of a partnership is the change in 
the relation of the partners caused by any partner 
ceasing to be associated in the carrying on as distin¬ 
guished from the winding up of the business. ” 

Same. Sec. 30. 

Partnership not terminated, by dissolution. 

il On dissolution, the partnership is not terminated, 
but continues until the winding up of partnership af¬ 
fairs is completed.” 

Mechem’s Partnership, 2nd Ed. Sec. 229. 

Nature of Remedy by accounting. What included. 

“It is important to observe that this equitable ac¬ 
tion for an accounting, is not merely a process for call¬ 
ing one partner to account for something which he has 
received, or had, or to render and account. It is an 
action for adjustment, for the contribution to lessee, 
for settlement of affairs, and the like, and may result 
in a decree against a partner to pay something even 
though he had never received anything on account of 
the partnership. 

“Its use to compel an accounting by a partner for 
money or property received by him, on alleged part¬ 
nership account is, however, doubtless the most com¬ 
mon. Familiar instances are demands for secret pro¬ 
fits, for the profits of competing undertakings, (or) 
to compel the recognitions of a partnership interest in 
property bought or acquired” 
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Law of Receivership. 

A receivership determines no rights. 

Pusey and Jones vs. Hansen, 261 U.S. 491 

“A receivership is not final relief. The appointment 
determines no substantial right; nor is it a step in the 
determination of such a right.’’ 

Receiver ship cannot be used as an instrument of 
coercion. 

Shapiro vs. Wilgus , 287 U.S. 348 

“We have given warning more than once that the 
remedy (of a receivership) is not to he granted loosely, 
but is to be watched with jealous eyes . . . Never is 
such a remedy available when it is a mere weapon of 
coercion.” 

Respectfully, 

Edwin J. Creel, 

Appellant. 

OTis 4-6817 

122 South Fenwick St. 

Arlington, Virginia 


District of Columbia, ss : 

I, Edwin J. Creel, being first duly sworn, depose and say: 
That I have read the foregoing motion for rehearing, and 
that all matters of fact and opinion stated therein I believe 
to be substantially true as stated. 

I further certify that I personally mailed a copy of the 
foregoing Motion for Rehearing, postage prepaid, to John 
H. Burnett, 600 H St., N. W., Washington, D. C. 


Edwin J. Creel, 
Appellant. 


Subscribed and sworn to before me this 9th day of De¬ 
cember, 1953. 


